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G ant M ne
DECI SI ON
Appear ances: Leslie John Rodriguez, Esqg., U S. Departnent of

Labor, O fice of the Solicitor, Atlanta, Ceorgia,
for the Petitioner;

Burton L. Ardis, Jr., Safety Director, G ant
Cenment Conpany, Harleyville, South Carolina, for
t he Respondent.

Bef ore: Judge Melick

This case is before ne upon the petition for civil penalty
filed by the Secretary of Labor pursuant to Section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U . S.C. [0 801 et
seq., the "Act", charging the G ant Cenent Conpany (G ant) with
two violations of nmandatory standards and proposing civi
penalties of $40 for those violations. The general issue before
me is whether G ant violated the cited regul atory standards and,
if so, the appropriate civil penalty to be assessed in accordance
with section 110(i) of the Act.

Citation No. 3612429 alleges a violation of the nmandatory
standard at 30 C.F. R 0 56.14100(b) and charges that "[t]he
wi ndshield wi pers on the 125B Cat. F/ E Loader, Conpany No. Ql1
were not in working condition". The cited standard provides that
"[d] efects on any equi pment, machinery, and tools that affect
safety shall be corrected in a tinmely manner to prevent the
creation of a hazard to persons.”

Inits Answer filed in these proceedi ngs G ant does not
di spute the existence of the cited defect nor that it affected
safety but mmintains that such a defect would have ordinarily
been di scovered during pretest procedures and that a work order
woul d subsequently have been witten and the defect corrected
before the cited equi pmrent woul d have been placed in service. The
evi dence shows in this case that the cited | oader was not
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operating (though it was capabl e of being used) and had been
parked and not operated for eight days before the citation at bar
was i ssued on June 4, 1990.

The cited manadatory standard requires that safety defects
"shall be corrected in a tinely manner to prevent the creation of
a hazard to persons" (enphasis added). The term "tinmely" has been
defined as "done or occurring at a suitable tinme". Wbster's
Third New International Dictionary of the English Language,

Unabri dged, 1986, Merriam Webster, Inc. In order to determ ne
whet her the operator herein corrected the cited defects in a
"tinmely" manner it should be determ ned when the defects were

di scovered or reasonably shoul d have been di scovered. On the
credible record before ne, it may reasonably be concl uded that
the cited | oader was | ast operated ei ght days before the citation
was i ssued. There is no evidence that when the | oader was | ast
operated the cited defect was observed or even existed. Since the
required inspection of the equi pnent is done before the beginning
of the shift the wipers could very well have beconme defective
sonmetime during that last work shift. Moreover since the next
preshift inspection would not be expected to be made until just
before the | oader woul d again be operated, it is also unlikely
that the defect would have been, or necessarily should have been
di scovered before such tine.

Considering that corrections only need to be nade under the
cited standard in a "tinmely" manner | cannot find that a
vi ol ati on existed herein. Since the preshift exam nation had not
yet been made nor was it required before the cited | oader would
next be operated it would be premature to find a violation under
this standard. Citation No. 3612429 nust accordi ngly be vacat ed.

In reaching this conclusion | have not disregarded the
Secretary's reference to the case of Secretary v. Muntain
Par kway Stone, Inc., 12 FMSHRC 960 (1990) involving the
interpretation of a different standard, 30 C.F.R 0O 57.9002
(1988), with | anguage requiring that "[e]qui prment defects
affecting safety shall be corrected before the equi pment is
used.” It is not disputed in this case that the cited equi prment
was not tagged out and was capabl e of being used within the
meani ng of the Mountain Parkway decision. The result in this case
depends however on the uni que | anguage of the standard at 30
C.F.R 0 56.14100(b).

Citation No. 3612430, as anended, charges a violation of the
mandatory standard at 30 C.F. R [ 56.14132(a) and charges that
"[t]he service horn was not in working condition on the 125B Cat.
F/ E Loader, Conmpany No. Ql1". The cited standard provi des that
"[mManual | y- operated horns or other audi ble warning devices
provi ded on sel f-propelled nobile equi pnent as a safety feature
shal |l be maintained in functional condition."



~288

This standard, unlike the standard at 30 C.F.R. 0O 56.14100(b)
previously consi dered, does not require consideration of
timeliness. Indeed it is clear fromthe plain | anguage of this
standard that the operator is made a virtual guarantor that
"manual |y operated horns. . . shall be maintained in functiona
condition". In this case again it is apparent that the operator
does not dispute that the cited horn was not functioning on the
cited |l oader as charged but nmintains that during its pretest
procedures it woul d have di scovered that defect and a work order
woul d have been written and the defect corrected before the
equi pnment woul d be oper at ed.

The cited | oader was adnmttedly not "tagged out"™ of service
and was therefore clearly available for usage at the mne site.
Under the circunstances the violation is proven as charged. It is
clearly immaterial in proving a violation of the cited standard
that the operator nay have in existence a "pre-test" procedure
that, if properly followed, mght very well lead to discovery of
such defects before the equi pnent is operated. The exi stence of
such a procedure, if proven effective in the past, my very wel
reduce the negligence and gravity findings relating to a
vi ol ati on charged under the cited standard but it cannot negate a
vi ol ati on of the standard.

The evidence in this case of a significant nunber of prior
equi pnent safety violations at this mne indeed suggests that the
"pre-test" procedures have not been effectively inplenented.
Accordingly | can give but little weight to the clains that such
procedures would likely result in detecting and correcting such a
vi ol ati on as charged herein. Mre significantly, however, Gant's
mobi | e equi prent repair foreman, Danny Westbury, testified that
the discovery of a defect such as the inoperable horn cited
herei n neverthel ess woul d not prevent the usage of the equi pnent
if repair parts were not avail able and the equi pment was needed.
For this additional reason then it is clear that the nmere
exi stence of the alleged "pre-test" procedures is irrelevant and
not a viable defense to the charges herein nor in nmitigation of
the penalty. Under the circumnmstances and considering all of the
criteria under Section 110(i) of the Act | find that a civi
penalty of $100 is appropriate.



~289
ORDER

Citation No. 3612429 is vacated. Citation No. 3612430 is
affirmed and the G ant Cenent Conpany is directed to pay a civil
penalty of $100 for the violation therein within 30 days of the
date of this decision.

Gary Melick
Adm ni strative Law Judge



